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STATUS REPORT 

NASER JEWELERS INC. v. CITY OF CONCORD

October 5, 2007

by 

John Winston, Lead Counsel
The purpose of this status report is two-fold.  The first part is an update on several developments this year in the Concord lawsuit over an EMC moratorium that officials imposed in August of 2006.  The second part addresses much broader policy concerns for the industry as a whole, suggesting efforts that all interested parties and others with significant interests in protecting on-premise signs from unfair regulation should consider to prevent the spread of the kind of unjustified banning of this medium that has occurred in Concord, New Hampshire, and continues to spread to other locations.

PART 1 – UPDATED HISTORY OF NASER V. CONCORD 

                  LITIGATION/APPEAL

Introduction

The Naser Jewelers EMC case in Concord provides a prototypical example of what small businesses can expect from many of our nation’s federal trial courts if they challenge arbitrary restrictions on EMCs.  City officials banned the EMCs there purely as a matter of administrative convenience while they wait to see if they can overturn a ruling throwing out their earlier content-based practice of allowing the signs only if they displayed time, date, and temperature.  This “administrative convenience” purpose is clearly unconstitutional.  We have all the evidence we need, and the law clearly supports our position.  However, the judge in the case is purposely ignoring the law.  

Like it or not, each of the lower courts in which we have filed suits  have all ignored the identical changes in commercial speech law that were made by the U.S. Supreme Court over a decade ago, and attempted to justify their rulings on the same law the Supreme Court reversed and overruled. As a consequence, it’s difficult to find much of a difference between the way the law was misapplied by the Oregon District Court in the GK Travel pole sign ban, the South Carolina District Court in the Chapin EMC ban, and the New Hampshire District Court in the Concord EMC ban.  In each case the cities admitted they had no evidence to prove First Amendment compliance, and in each case federal courts turned the other way, violating several Supreme Court precedents.


If the industry wants to ensure that the lower federal courts begin consistently following their obligation to abide by controlling Supreme Court decisions instead of ignoring those obligations for political expediency,  it will likely need to beef up its litigation commitment to support a much broader, multi-regional approach to preserving the free and reasonable use of Electronic Message Centers to promote local commerce.

NASER CASE HISTORY

The Opening Salvo – November 2006 Preliminary Injunction Hearing
On October 25, 2006,  Naser filed a complaint, motion for preliminary injunction, and motion to expedite a ruling on the request seeking an injunction against an unconstitutional ban on EMCs passed by Concord, N.H., in August of 2006. 

The case appeared to be off to a good start.  On November 8, 2006, the parties appeared at a hearing conducted on Naser’s Motion for Preliminary Injunction.   By the end of the hearing three important facts were established by the testimony and exhibits that were submitted and contained the legislative history of the ban:

1.  EMCs were banned as a holding action or moratorium until the New Hampshire Supreme Court rules on Concord’s related state court appeal in Carlson’s Chrysler v. Concord.  

(In Carlson’s, a state judge concluded a prior Concord EMC ban that exempted time and temp signs was unconstitutional.  She did not invalidate the law even though it was content-based, but instead concluded that Concord failed to prove compliance with Central Hudson after failing to introduce any evidence showing that the law was enacted to materially further traffic safety and aesthetics, or evidence showing that the law was narrowly tailored to serve those purposes).  

As he testified during the hearing, the Concord mayor admitted several times that the ban was viewed by city officials as a “holding action” until the appeal was decided and admitted that it was not passed in contemplation of its stated purposes which included “traffic safety” and “aesthetics.”

2.  Concord’s legislative history reported Concord officials were informed by their chief zoning officer at least twice that traffic safety was not a concern.

3.  Concord’s chief zoning officer prepared two less restrictive alternative regulations and admitted that Concord had no evidence to show that it passed the ban to improve traffic safety or aesthetics.  

4.  Concord’s trial attorney confirmed that fact to the federal Magistrate who conducted the hearing. 

The Surprise Ruling on the Preliminary Injunction Request
On November 24, 2006,  two weeks after the hearing, instead of invalidating the ban on the basis of these admissions, the Magistrate found that officials passed the ban to further traffic safety and aesthetics, that the ban furthered those interests, and that the ban was the least restrictive way for Concord to advance those interests.  For those of you who have reviewed the record he helped develop on November 8, 2007, you already probably know that the evidence he helped develop at the hearing impeached each of his later conclusions.  The transcript is posted on the ISA website.

We filed objections to the Magistrate’s report twice in December of 2006 (once within the time allowed, and a second time after the transcript was produced), but the PI request languished without a ruling until June 25, 2007.

The Contradictory Answer Filed by Concord

At the end of December, 2006, Concord filed a surprising answer to our complaint.  

After reviewing the content of the answer in January of 2007, we served a special motion on Concord’s trial counsel, authorized by the court’s procedural Rule 11, and which allows courts to strike impertinent or false material from a party’s answer or other filings. 

The answer was a real piece of work. After corroborating statements in its legislative history admitting almost two months earlier that the city had no evidence to show that it banned EMCs to further either traffic safety or aesthetics, Concord’s answer claimed that just the opposite was true. This meant that its officials must have committed perjury at the hearing, but, of course, Concord’s answer was written as if the hearing never occurred.

Concord was all of a sudden claiming the ban was passed to further traffic safety and aesthetics instead of to act as the holding action that the city’s record’s identified and that the mayor admitted was the purpose of the ban several times under oath. During this same period we had to negotiate a trial scheduling order with opposing counsel setting forth pre-trial deadlines for performing certain pre-trial functions.

We waited month after month after for the Judge to rule on the Magistrate’s report.  I decided to suspend further action on the Rule 11 motion (the other side had to be given a chance to correct deficiencies before it could be filed in court) because I feared it would unnecessarily delay a ruling on the injunction.  Concord made some modifications to its answer by mid-March, filing an amended answer, but the new version did not correct many of the multiple objections we made, and continued to contradict Concord’s actual legislative history and its officials’ earlier sworn testimony.  

The One-Sided Attempt to Settle

In mid-March we made a mandatory settlement offer to Concord in conjunction with obligations under the scheduling order requiring all parties to attempt to settle their disputes prior to trial.  We delayed our offer for two weeks while Concord finished putting together the amended answer.  Concord never made a counter-offer as required by the order, and suffered no penalty for its neglect.

The Surprise/Not so much of a Surprise Expert
Our deadline for designating experts expired before Concord’s. Since cities bear the burden of proving constitutional compliance, and commercial speech challengers only need prove that their commercial speech is not fraudulent or misleading, Naser did not need an expert or any other witnesses to sustain its burden of proof.  That’s because Concord admitted at the PI hearing that the speech Naser sought to display was truthful and not misleading. 

Having already admitted there was no traffic safety evidence, Naser also had no reason to expect Concord to designate a traffic safety expert, other than a false assertion in its answer that the ban was passed to further traffic and pedestrian safety.  Once Concord decided to designate any expert, Naser had a month to designate a rebuttal expert, if necessary.

Not much happened between mid-March and the beginning of May.  On May 1, 2007, Concord’s deadline for designating experts arrived.  It designated a traffic safety expert and submitted her report.  My partner promptly contacted a rebuttal witness he employed in the Chapin, South Caroline, EMC case ,who wanted a $10K retainer.  Before retaining the expert, I analyzed the report for relevancy under the federal rules of evidence.  After carefully studying its contents and obtaining collateral evidence about the background of its author, I decided to file a request for exclusion of the expert’s testimony at trial, under a special federal standard, known as the Daubert standard, which permits courts to exclude experts whose testimony is not relevant to the issues in a given case.

Irrelevancy/Admissions Against Interest in Expert Report
On June 4, 2007, we filed the completed Daubert Motion supported by a legal memorandum and several exhibits. We took two independent and equally valid approaches to justify exclusion of the expert. 

The first cited the transcript of the PI hearing extensively, pointing out that the city’s legislative record admitted traffic safety was not a concern, and that by the end of the hearing, Concord’s officials and attorney had unequivocally admitted it had no evidence to show that it passed the ban to further traffic safety.  We also had multiple statements by the Mayor proving the ban was passed to solely further administrative convenience.

Our second approach cited and quoted fatal admissions against Concord’s interests in the expert’s report, proving that the expert’s knowledge of the relationship between traffic safety and EMCs is insufficient to establish how much, if at all, traffic safety has been improved or can be improved by banning the EMC medium.

That’s because the expert admitted, among other important things, that all signs can distract drivers, but that there is no reliable evidence to show that the level of distraction produced by signs actually causes traffic accidents.  She admitted that 70% of the distractions to drivers are found inside moving automobiles, and the other 30% come from the environment outside of the automobiles.  She admitted she could not quantify the amount of risk posed by any single type of distraction in the driving environment, either inside or outside of the vehicle, of causing an accident.  Her admissions were tantamount to stating that she has no means after reviewing the thirty years of traffic safety studies, to establish a baseline amount of accidents caused by EMCs. This admission prevents her from making any credible quantitative prediction of how much, if any, banning the signs would improve safety.  Her inability to quantify the degree advancement of government purposes attributable to a restriction on speech made it absolutely impossible for her to prove that banning EMCs actually materially furthers traffic safety, somewhat furthers safety, impedes safety, or has no effect at all.

The expert’s admitted inability to quantify the risk associated with any distraction in the environment also proved Concord could not have developed any means of determining which of the non-speech distractions in the built environment could be regulated to improve traffic safety before speech was targeted. Changes in First Amendment law made by the U.S. Supreme Court in 44 Liquormart in 1996 required officials make that determination before restricting speech or they would automatically fail to prove the ban was narrowly tailored to restrict no more speech than necessary to materially further its alleged purposes. 

This fatal admission actually added a third independent source of proof that the ban was not narrowly tailored to two other material facts established in official records which Concord authenticated at the PI hearing.  Those records admitted that the Concord zoning chief drafted two less restrictive EMC regulations officials considered adequate to further its purpose for regulating the EMCs. 

The expert report also discussed any improvement in traffic safety in terms that were completely abstract,  based on the author’s analysis of other safety studies rather than a specific study conducted in Concord to establish a genuine, measurable, scientific cause/effect relationship between banning further EMCs, and material improvements in traffic safety during the past year when the ban had been in effect. (The ban was officially “tabled” [which effectively made it the law on an interim basis until it was finalized in August of 2006 by official passage]). Consequently the expert made no effort whatsoever to look at the city’s accident rate over that year to measure any improvement, deterioration, or other change in traffic safety.  

We further discovered, reported, and tendered a corroborating exhibit to the district court showing that the Canadian expert was apparently unaware that the State of New Hampshire and other states had been monitoring EMCs for traffic safety risks for several years, and found none.

We also reported and corroborated with her own statements to the press, some personal baggage affecting her personal credibility as a traffic safety researcher, particularly if testifying before an American jury.  A few years ago, she published a report for a Canadian university concluding that the government should not test truck drivers for marijuana use, because, despite its intoxicating effects, she thinks it does not increase or present a substantial enough risk to traffic safety to subject stoned drivers to any penalties for their state of intoxication.

This admission places Concord in the awkward position of claiming EMCs are dangerous to traffic safety even though 30 years of research does not support that conclusion, and urging jurors to accept the professional conclusions of an “expert” who believes that it’s safe to allow truck drivers to drive while intoxicated by marijuana, despite a mountain of evidence and consensus by governments that the opposite is true, and unsafe to allow EMCs even though she admits there is no credible evidence they have ever caused an accident.  She mysteriously claims traffic safety will “double” without one scintilla of evidence to support that conclusion after admitting that she cannot possibly measure the impact signs have on traffic safety.  

At the end of the day, most of her report agreed with most of what Doug Bragg developed through the experts in Chapin and what most folks in traffic research have admitted for decades. All three experts in Chapin admitted the same thing Concord’s expert admits – that  they are unaware of any evidence proving that signs cause accidents, even though they are aware that traffic safety studies on the hazards caused by signs have been conducted for several decades.  

After reviewing her multiple admissions that there is no evidence that signs cause accidents, noting the absence of any credible conclusions in her report actually based upon reliable scientific evidence to that effect, and taking into consideration material changes in First Amendment law requiring Concord to prove that traffic safety was materially furthered by the ban, all three of Naser’s counsel agreed that using a rebuttal expert in this case would likely be a waste of funds, and decided not to designate an expert until there was cause to do so. Concord’s expert’s admission that she could not measure or quantify any actual change in traffic safety attributable to the ban should have been convinced the trial court that her testimony is irrelevant, even if Concord had not admitted it had actually banned the signs for administrative convenience (the holding action).  

As a precautionary measure, we moved to extend the deadline for designating our own rebuttal expert to be reset sometime after the Daubert Motion was ruled upon.  Ours was not an unusual request as the trial was still over six months away. Judge McAuliffe only needed to read the transcript or the report to see that traffic safety is not relevant to Concord’s ban, by its own admissions   Although our preliminary injunction motion had been languishing for over six months, that motion for additional time to designate an expert after our other motion was ruled on was denied immediately.

Forcing a Ruling on Our Preliminary Injunction Request

On June 15, 2007, we finally developed a consensus among Naser counsel to file a motion to expedite the ruling on our PI request with the district court judge, which notified Judge McAuliffe that we would file a mandamus petition with the 1st Circuit if he continued to neglect ruling on the November, 2006,  recommendations by the Magistrate. I started pushing for this solution back in January as a lone voice.

In the motion to expedite the PI ruling, we cited a little known federal statute that Congress passed, which commands federal judges to prioritize ruling on certain types of litigation based upon its subject matter.  PI requests were listed as the second priority behind the highest priority of resolving pressing criminal matters.  After over six months, the district court had already ruled on several cases involving subject with lower scheduling priorities than our PI request. 

The attempt succeeded.  Ten days later, after sitting on the Magistrate’s report for over six months, Judge McAuliffe finally ruled on the Magistrate’s recommendation, denying our request for injunction and finding that Concord passed the EMC ban to further traffic safety and aesthetics.  Significantly, in a footnote, he indicated aesthetics alone was sufficient to justify the ban.  

His opinion was devoid of citation to the current Supreme Court cases that compelled him to identify the evidence supporting his conclusions.  Instead, the analysis in his decision hopscotched back and forth and relied on cherry picking outdated and overruled principals of law from older decisions in the U.S. Supreme Court’s ever changing history of law controlling how lower courts decide commercial speech claims, which finally stopped changing in 1996.  

The last case the judge cited was decided in 1949 when commercial speech had no First Amendment protection.  His opinion made it clear he purposely ignored several important changes in First Amendment law since then, where the 1949 case he relied on was overruled way back in 1975 when the Supreme Court reversed an earlier position that held commercial speech was not protected by the First Amendment.

His opinion also relied heavily on procedurally defective “rational basis” reasoning because he made conclusions that the ban was imposed to further traffic safety and aesthetics, even though he knew that all of the evidence before him, which was produced by the city, admitted repeatedly that traffic safety had nothing to do with Concord’s justification for passing the ban.

He abused his discretion further by concluding that the ban was the least restrictive means of regulating EMCs to further traffic safety and aesthetics, when the record before him revealed two less restrictive laws that officials admitted would serve their interests.  Although this identical type of reasoning is present in the original Metromedia “plurality” opinion and showed up sporadically and inconsistently in cases the Supreme Court decided between 1981 and 1993, it was soundly rejected and discredited by 1996. 

If the First Circuit were to ratify all of the district court’s ultimate conclusions in its June order, it would earn the dubious distinction of being the only federal appeals court to be reversed twice in the past eleven years for failing to hold government to its burdens of proof, that decided once again to approve government censorship of protected speech without requiring government to produce evidence of First Amendment compliance.   

The First Circuit’s unfortunate history of granting judicial deference to governments that fail to prove First Amendment compliance greatly increases our chance of obtaining review by the U.S. Supreme Court, particularly where this appeals court would have to justify banning signs on private property using an admitted, purely subjective standard of aesthetics, after being reversed twice before for sustaining restrictions on commercial speech where government similarly failed to prove its challenged restrictions on speech materially advanced the government’s alleged purposes, and failed to offer evidence proving that the challenged regulation was narrowly tailored to ensure that no more speech than necessary was restricted to achieve those government purposes. 

What distinguishes this case from the other two previous rulings that were reversed (44 Liquormart & Lorillard v. Reilly) is that the government in those two cases at least made bona fide efforts to review evidence to support its bans before it passed them, even though the evidence itself turned out to be inadequate for pretty much the same reasons that Concord’s expert cannot show that traffic safety is materially improved by the ban.  What’s different in Concord  is that the government doesn’t even have a  scintilla of evidence that it ever attempted to comply with the First Amendment before it enacted and enforced a ban on EMCs.

Concord’s Attempts to Obtain Summary Judgment While Appeal Pending/ Naser’s Notice of Appeal and Efforts to Obtain Stay on Summary Judgment Request Pending Appeal
On June 29, 2007, two weeks after Judge McAuliffe denied our request for a PI, Concord filed a motion for summary judgment.  In an attempt to alter the record produced at the PI hearing, it offered “evidence” that was created over a year after it passed the challenged ban, which it could not possibly have relied upon as support for the law.  Evidence that was not considered prior to the ban is irrelevant to prove First Amendment compliance as a matter of law, which was established in the Supreme Court’s 1993 ruling in Edenfield v. Fane.  Part of the evidence the city is relying on is a multi-party two-clause affidavit signed by most of the Concord city councilors claiming that when they banned EMCs they were thinking that it might “improve” traffic/pedestrian safety, without stating whether the improvement would be “material.”  These statements are impeached by Concord’s official records reporting traffic safety was not a concern, and by admissions by Concord’s Mayor, also corroborated in the city’s records, admitting that the ban was a “holding action” that officials thought was legal without proving it complied with any First Amendment standard other than content neutrality.

The affidavit was also procedurally defective, failing to include required statements by its signers that its contents were based on their personal knowledge and they were competent to testify about the stated facts.   The missing statements are required by procedural Rule 56 governing summary judgment requirements in order for the affidavit to be admissible.  

The other part of the new evidence is the traffic safety report that we had already objected to at the beginning of the June.  It was also unaccompanied by an complying affidavit required by Rule 56.  This may have been an effort to avoid a Rule 56(g) sanction against a complying affidavit which I had threatened to seek last January when I first noticed Concord was attempting to add the traffic safety issue back into the case after having clearly discredited its reliance on that purpose the previous November at the hearing through official testimony and corroborating records.

At the time that the Concord Summary Judgment motion was served we had about three weeks to file notice of appeal on the district court’s denial of the PI.   We had about four and a half weeks before our response was due to Concord’s request for summary judgment.  Both parties had until the end of August to file requests for summary judgment. Our June Dauber motion also requested entry of a permanent injunction and was sufficient to grant us partial summary judgment on everything we sought except money damages.  Under such circumstances, all three Naser counsel agreed that filing of an additional summary judgment request would be wasteful and duplicitous, particularly since Naser’s actual monetary damages are the only unknown fact as they continue to accrue until the injunction is granted

On July 16, 2007, I filed a notice of interlocutory appeal attacking Judge McAuliffe’s denial of the requested PI.  

Attempts to Stay Proceedings In District Court Pending Appeal

Doug researched the effect of our interlocutory appeal on the district court’s ability to continue trying the issues in the case.  Clearly established law strips lower courts of jurisdiction to rule on all matters being considered in a pending appeal.  The issues and arguments raised in Concord’s summary judgment request and the issues it must prevail on at trial are all being argued simultaneously to the appeals court.

Therefore, I next attempted to persuade the district court to stay our summary judgment response and all other proceedings until after the appeal was resolved.  Opposing counsel refused to agree.  The district court refused to rule, knowing we had less than two weeks to respond to Concord’s summary judgment request. The next week, I filed a similar motion in the U.S. Court of Appeals for the First Circuit.  The motion was also denied with the Appeals Court waiting until two days before Naser’s deadline to responding to Concord’s Motion for Summary Judgment lapsed.

On August 1, 2007, we timely filed our objection to Concord’s motion for summary judgment. Instead of citing the transcript and hoping the court would read it as we had done in our objections filed in December, I quoted the actual testimony from the PI hearing, just as I had in the Dauber Motion. The quotes impeach Concord’s claim in its summary judgment motion that there are no issues of material fact because they dispute all of the facts Concord relies on with its own legislative records and testimony by its mayor and chief zoning officer.  The several pages of quotes unequivocally establish that Concord banned EMCs to impose an unconstitutional moratorium on EMCs, even though Concord’s mayor made several preliminary efforts to suggest otherwise before he finally broke down and admitted the same thing the records said.

Other testimony clearly establishes by Concord’s own admission that it had no evidence that traffic safety or aesthetics would be materially advanced by the ban, and cannot cite any traffic safety reports to prove otherwise.  

Concord later replied to the objection, incredibly claiming that the record we cited did not support the conclusions that it clearly does, without ever explaining why.  

Judge McAuliffe could decide to usurp the limits on his power to rule on the summary judgment request while our appeal is pending and try to moot the appeal by again abusing his discretion by exceeding his power to rule.  If relief from such an attempt is necessary and the First Circuit refuses to promptly grant it, I believe we have sound grounds for seeking intervention by the U.S. Supreme Court due to the unusual record in this case, and its direct conflict with the existing ruling.

Mid-August First Circuit Settlement Conference
Soon after the notice of appeal was filed, the parties received a notice to appear at a First Circuit Settlement conference that was conducted on August 14, 2007.  Most of what occurred at the conference is confidential, however it was apparent almost immediately to the settlement judge that this case would not settle.  He was very cordial, and made a reasonable effort to get us together, but discovered that the parties were simply too far apart.
Filing of Naser’s Opening Brief

On September 12, 2007, we timely filed Naser’s opening brief with the First Circuit Court of Appeals.  
Both then and at present there is no ruling on our June 4, 2007, Daubert Motion and Request for Permanent Injunction, and no ruling on Concord’s June 29, 2007, Motion for Summary Judgment. Both parties had until the end of the month to file additional motions for summary judgment and until mid September to take depositions.  The jury trial is scheduled in January (even though Concord also failed to comply with rules that apply to requests for a jury trial and we did not request one).

Our opening brief combines the most damaging admissions in Concord’s official records with the most damaging testimony from its Mayor to support three separate arguments for an injunction.

The first argument is based on Concord’s own admissions that it banned EMCs for administrative convenience as stated in its legislative history, and repeatedly confirmed by its Mayor under oath. (The Mayor is one of the signatories on the two-phrase affidavit filed with Concord’s motion for summary judgment and impeaches his sworn testimony in court.)  We argued that as a matter of law, suspending consideration of a less restrictive EMC ordinance and suspending all right to use EMCs until the New Hampshire Supreme Court rules in Carlson’s is not a substantial government interest sufficient to justify banning speech, and therefore Concord fails prong 2 of intermediate scrutiny.

Our second argument cites the absence of any evidence in the record to support a legal conclusion that Concord proved that “traffic safety’ and “aesthetics” are materially furthered by the ban, along with Concord’s expert’s admission there is no traffic safety research proving EMCs pose a quantifiable risk to traffic and pedestrian safety,  Concord’s records explaining to officials there was no traffic safety risk, Concord’s possession of a traffic safety report corroborating those admissions, and Concord’s zoning officer’s testimony Concord has no such evidence to support the obvious legal conclusion that Concord failed to sustain its burden of proving the ban materially furthers those purposes, and also failed to introduce any evidence to sustain its burden of proving that the ban was narrowly tailored.

Our third and final argument contends that Concord’s staff’s drafting and approval of two other less restrictive ordinances regulating EMCs, and the Planning Commission’s recommendation that one of the two be passed independently prove that Concord did not sustain its burden of proving that it narrowly tailored it regulation to restrict no more speech than necessary to materially further its legislative purposes.  

If the Supreme Court’s law specifying the current means of applying the First Amendment is followed, Concord will lose on each and every one of these arguments.  If the First Circuit ignores that law, we will have a much more egregious case to present to the Supreme Court than Lorillard or 44 Liquormart, because Concord has NO EVIDENCE, and supporting its illegal ban is about as close as the First Circuit could get to contempt of court. 

Expiration of Discovery Deadlines and Summary Judgment Deadlines

Neither side filed additional motions for summary relief prior to the August deadline and no depositions have been conducted prior to the September 15 deadline.  Both sides served cross interrogatories and requests for production before the discovery deadline lapsed.  We have no incentive to upset an ideal record of testimony corroborating the exhibits that were introduced last November.  I suspect Concord continues to believe it will be protected by the appeals court regardless of what is in the record and despite major changes in the application of Central Hudson that render the EMC ban unconstitutional.

Future Scheduling Concerns

Soon after I filed our opening brief I received a notice from the First Circuit indicating that Concord’s brief is due on October 15, 2007, and that if oral argument is scheduled it will likely take place in January.  

That fact creates a potentially significant conflict between the district court and the court of appeals over exactly what issues can proceed to trial in January that are not already being considered by the Court of Appeals.  If the trial judge follows his established pattern he will again ignore any federal law that gets in his way and continue to enter rulings designed to waste our financial resources and complicate our ability to proceed.  This would require us to seek relief from the First Circuit at the same time we are required to engage in additional pre-trial disclosures and trial preparation for January.

I intend to bring this matter to the attention of the First Circuit as soon as Concord files its response brief so that we have a window to seek U.S. Supreme Court intervention if necessary. It’s obvious that the two layers of courts could be colluding with each other to moot the appeal in January by the district court violating the prohibition against trying issues pending before the First Circuit, and the appeals court going along with it. 

Scenic America’s Request for Permission to File Brief in favor of Concord

On October 15, 2007, an attorney from Florida who claimed to represent the notorious Scenic America anti "outdoor sign" lobby called me and asked whether Naser would object to Scenic America filing an amicus brief supporting Concord's position in the appeal. He said he wanted to focus solely on our argument that the EMC ban was content based. 

I advised him that the three main arguments that we made in the brief call for the same conclusion regardless of whether the court treats the EMC ban as content based or content neutral, primarily because Concord had already admitted repeatedly in its legislative record and official testimony at the hearing last November that it banned the signs for an illegal purpose.   Without an accepted purpose, concern about content-neutrality is both premature and academic because both intermediate standards of review (Central Hudson and TPM) and strict scrutiny require acceptable purposes.  Without proof they exist no restriction of any type of speech is constitutional.

When Scenic America called, we had no idea of how Concord would argue the issues, in part because Concord’s brief was due that same day and they were allowed to send it to us by mail. Our ignorance of its contents and our refusal to consent became significant the next day. That’s because one of the facts an amicus party must establish to obtain the court’s permission to file the extra brief is that the content of its proffered brief covers new material, and does not simply make additional arguments on the same issues already briefed by the party. 

Concord’s Brief and its Nullification of Scenic America’s Ability to File Brief

On October 16, 2007, the next day, I received a copy of Concord's First Circuit Brief. Most of the focus throughout the brief was on the identical issue that Scenic America asked our permission  to present. It was fortunate for NJI that we refused consent or we would have no way of objecting to this very obvious lobbying tactic, intended to subvert the laudable policy reasons courts allow amicus briefs in the first place.

The focus of both Concord and Scenic America on the content-based distinction issue is somewhat overblown. To prevail before a fair panel of circuit judges, Concord has to persuade them that it didn't really mean what it said when official records reported that city officials continued to pursue an appeal in Carlson's Chrysler because they continued to prefer returning to regulating EMCs again on the basis of their content, and they wanted to force Carlson's to remove its sign. 

We argued and cited legal authority in our brief, holding content based regulation can be found even if the language of a challenged law is entirely content neutral. We have always conceded that the language in the ban is content neutral. However we relied upon and cited binding precedent from the Supreme Court after it held that even laws whose language appears neutral on its face, are still considered content-based when they are passed with the intent to favor the content of some speech and disfavor the content of other speech. 

Concord's admissions in court and in its official records unequivocally show that Concord continues to favor the time, date and temperature message and disfavor all other non-commercial message and commercial messages. All the while, the only real impact the distinction has, is that courts must apply strict scrutiny to determine if the regulation constitutionally restricts all non-commercial messages other than time, date, and temperature, while continuing to apply Central Hudson intermediate scrutiny
 to the banned commercial speech. We rely primarily on Central Hudson because Naser's speech is primarily commercial speech.  

The most significant revisions of the methods courts must employ to apply commercial and non-commercial speech standards to a given case, are found exclusively in Supreme Court opinions decided in the 1990s.  Despite those revisions, restrictions on commercial speech continue to be judged under the commercial speech standard of Central Hudson, regardless of whether they are content-based or content-neutral.  


We do not rely on the content-based distinction.  It cannot make or break our case.  Its entirely irrelevant to Concord’s defense.  This is a case about government was able to produce the minimum amount of evidence to prove the government complied with the First Amendment BEFORE it passed a restriction on speech. It has not done so, to date.

Our preliminary review of Concord's response also surprised us somewhat.   Concord backed off from an earlier anticipated attempt to sandbag the court with a traffic safety report developed the year after Concord banned EMCs, and submitted five months after we went to court. However, Concord will likely and quite predictably continue to chose to use a combination of selective reporting of the facts out of context and misrepresentation of changes in First Amendment standards to simply avoid any meaningful discussion of the most damaging evidence presented in our briefs as stated in Concord’s own words.

. 

Those of you who have read our brief know that it is highly fact intensive, having filled 33 pages of its “Statement of Facts” with direct quotations from Concord's legislative documents and its officials’ testimony at the PI hearing. We chose to consume over half our page limit just reporting specific facts so we could materially increase the chance the First Circuit Court judges assigned to this case actually rule on its evidence rather than taking conflicting statements at face value in favor of Concord like Judge McAuliffe did.

Concord's brief ends on the same page our Arguments start. It decided to carefully "parse" the actual universe of facts, reducing its statement of facts to only two pages long. 

Concord sums up the content of our statement as follows: 

"The City believes NJI's extensive characterizations of the Carlson's Chrysler case and of the legislative proceedings in adopting Ordinance 2653 are distorted and largely irrelevant, and will address those matters in its Argument section." 

We will save further comments for our reply brief and keep you apprised of any significant developments. If the First Circuit sustains the lower court, its decision will serve as the most drastic departure from controlling law we have encountered thus far in sign litigation and appeals. If the industry wants to get the Supreme Court's attention it needs to begin behaving like its foes behave, at least in terms of making a united national effort to alert the lower federal courts that it is not going away until they decide to start following ten year old Supreme Court decisions, or until the U.S. Supreme Court squarely confronts this continuing abuse directed at outdoor signs, and the small businesses that rely upon them for their survival.
PART II -- BROADER POLICY CONCERNS FOR THE INDUSTRY AS A WHOLE

A very significant development in the Naser litigation is that what appeared to be a maverick attempt by a New Hampshire city to ban EMCs in August of 2006, appears to be evolving into a much broader, coordinated effort in New Hampshire and many other states, to isolate the EMC medium and march it down the same path the outdoor advertising industry found itself on when its appeal against San Diego’s billboard ban was resolved by the U.S. Supreme Court’s ruling in Metromedia.  
Changes in the Local Political Climate

The litigation in Concord has already led at least two other N.H. cities with time and temp EMCs to ban or consider banning all EMCs.  We have also noted that the dominant theme in the ISA help line referrals we have received over the past year continues to be requests to examine adverse restrictions on EMCs.  It appears from many of the sign codes we have reviewed, that the “Dark Skies” interests and others inside the planning lobby are gaining influence in their campaign against EMCs, much in the same way Scenic America rounded up powerful government allies when it targeted billboards in the 1970s. 

(Many of you familiar with Metromedia may not realize that several amicus curiae (‘friends of the court) briefs were added to the case by states’ attorney generals, whom Scenic America and others recruited to ratchet up the political pressure on the Supreme Court justices to make a political decision.  This tactic is alive and well today, and can be found in anti-tobacco litigation, for example.)

These growing attempts to ban the EMC medium are particularly offensive because EMCs are by far and away the superior medium for communicating messages on signs, with no alternative sign coming in as a close second.   They are safer, more conspicuous for their size, and eminently more versatile.  More important is the fact that they can be regulated to display almost anything at almost any reasonable level of illumination.  It should have been obvious to most officials long ago that these signs are easier to regulate than other signs, and can be regulated in a manner that assures adequate safety, improves aesthetics, and increases both consumer convenience and improved economic performance by members of the local commercial community who use them.  

Hidden/Overlooked Incentives for Banning or Over-regulating EMCs
The only real threat EMCs present is a threat to display messages that disclose truthful information about incompetent, unpopular, or marginal local governments or officials.  These folks have a justified fear of losing their political power or official jobs if they surrender their ability to impose advance controls over favored and disfavored EMC content. 

Manually changeable copy signs and EMCs are the only “on-premise” or “off-premise” signs that are often permitted without any prior restraint on the content of its messages, other than commercial messages that are untruthful or misleading.  Once the owner is given the discretion to post whatever message he or she wants within those parameters, the speaker has the unique capacity to display an infinite number of commercial messages promoting the services or goods available at their location.  More importantly, the speaker has an unrestricted right to post any non-commercial message, including political messages about the current local government.

Even though the manually changeable signs can also display the same messages, the EMCs have the obvious advantage of being able to change messages more quickly and much more safely, to display them with much greater conspicuity, and to obtain the one of the highest efficiencies in communicating that is possible with an on-premise sign.  The medium also substantially outstrips any competing sign’s ability to communicate complex messages that require establishment of foundational premises to support the conclusions they present.  

The notion that officials might ban EMCs because they are capable of transmitting negative information about the officials who regulate them is not a hypothetical theory created by commercial speech attorneys. The EMC owner in the LaTour case that unsuccessfully appealed an EMC ban to the Eighth Circuit Court of Appeals recently was displaying messages critical of local officials before they shut down his sign.  The Eighth Circuit panel overlooked the fact that officials restricted the use of the medium on the basis of content. Following a pattern we have seen in the 9th Circuit and in the South Carolina, Oregon, and New Hampshire U.S. district trial courts, the 8th Circuit panel also disregarded material changes in post 1989 U.S. Supreme Court First Amendment law that would have resulted in an opposite decision on appeal.

That is because those changes repudiated the deference the Supreme Court and lower federal courts had occasionally given to government defendants in several commercial and non-commercial speech cases decided between 1981 and 1993 which applied both time, place, and manner intermediate scrutiny, and Central Hudson intermediate scrutiny.  Although both intermediate scrutiny speech standards require that government prove that the purposes it cites as justification for banning or severely restricting speech or a medium of speech is materially furthered by their restrictions (prong 3 of intermediate scrutiny) and that those purposes are narrowly tailored (prong 4), between 1981 and 1993 many opinions, including key Supreme Court rulings, excused government from its burden of proving prong 3 material furthering or prong 4 narrow tailoring.

Need for On-Premise Sign Industry Attention

Given the common, widespread, and increasing use of EMCs throughout the nation, and growing movements to ban or over regulate them, it would appear prudent to view official hostility to this medium as preliminary evidence that officials may be over regulating the signs for the worst reason of all – to keep the public ignorant about matters that could cause their removal from office. 

As implied in LaTour – bad officials may be readily tempted to rush to adopt these laws out of fear that their inability to censor EMC content prior to its display could someday stir up a firestorm of political speech that could cost them their jobs.  Put differently, can anyone think of a good reason why a bad official, who fears the power of these signs to display damaging uncensored information about city government, has any reason not to jump on the bandwagon to ban them?  

While this may not be happening in other places now, or may not be present in every case, officials could easily disguise this motive by simply listing “traffic safety” and “aesthetics” as the purpose of the ban, and its seems increasingly likely they will get away with it, unless the industry takes a strong stand and pushes to enforce recent changes in Supreme Court law that specifically put an end to the judicial deference the lower courts have continued to use to justify these unconstitutional regulatory schemes.

Most of us know by now that science does not support conclusions that conspicuous on-premise signs cause accidents.  Unless bans of EMCs are a product of ignorance about the true state of traffic safety research, it’s difficult to understand why anyone would want to arbitrarily ban them where the effect of their ban is a handicapping of their local commercial community that burdens it with a  substantial disadvantage in its ability to commercially generate the same amount of commercial wealth and tax revenues that surrounding communities that allow them will enjoy. 

Its doesn’t make much sense for cities to claim that they are less aesthetically pleasing than commonly allowed time & temp signs and manually changeable copy signs.  The real key to EMC “aesthetics” lies in how they are used, not how many messages they carry or the content of those messages.

Conclusion

Both the Chapin Fourth Circuit EMC appeal and the Naser First Circuit appeal are on track for rulings prior to commencement of the next U.S. Supreme Court term.  

The major change in the application of First Amendment standards that occurred in 1996 in 44 Liquormart was larger and more dramatic than may appear from simply reading the words in the opinion.  That’s because beyond issuing an opinion that changes the burden of proof in that single case, the U.S. Supreme Court summarily vacated the rulings in five other cases seeking certiorari and remanded them for reconsideration in light of the Supreme Court’s abolition of judicial deference to government’s that lack evidence to prove compliance with prongs 3 and 4 of intermediate scrutiny. 

The bad advice cities have been given for the past three decades continues to provide the industry with opportunities to generate additional commercial speech litigation against EMC bans in several different federal Circuit Courts of Appeal simultaneously and to build the kind of political pressure that caused the Supreme Court to act so forcefully in 1996.  The industry now has lawyers who have discovered the most effective and economical way to proceed, along with new ways to accelerate the resolution of industry claims.

Once industry supported pattern litigation turns in our favor, we can begin to recapture industry’s litigation investment and further strengthen the protection for the EMCs nationwide.  Now is the time to act. A half-hearted effort now, or no effort at all, could easily destroy opportunities and momentum.  The greatest disadvantage the sign industry has suffered for decades is an inability to employ a carrot and stick approach with regulators because the industry has no “stick.”  The planning industry threw the carrots on the 1996 “best practices manual” right back in the industry’s face, while it diverted our own leaders from publicizing the significant changes that were going on simultaneously in the U.S. Supreme Court.

Its very important for our side to acknowledge that when cities ban or over regulate EMCs they are effectively putting an arbitrary cap on the actual quantity of free expression the medium can safely generate in the local “marketplace of ideas.”  The versatility in displaying messages substantially distinguishes EMCs from billboards and all other signage mediums currently in use in America.  

All interested parties in the industry should think about supporting a broader coordinated litigation campaign before EMCs wind up becoming the planning lobby’s 21st century billboard. I think most of us would agree that as cities push residents into higher-density development models with less commercial space available, EMCs’ utility will continue to outstrip the efficiency of all other types of signs, and may be the only means of preserving and growing future local economies.  

Just as farmlands need fertilizer and water to grow healthy crops, local economies need clear, conspicuous, and effective signage to grow and maintain healthy local economies.  Our job, as industry insiders, should be viewed as more than just a job – we have inherited a duty to protect our fellow citizens’ right to enjoy the benefits and prosperity of health free market economies!  If we do nothing, we have no one to blame but ourselves. If we do nothing, there is no one else to look to, and our First Amendment rights will continue to atrophy.

The Concord case has extreme facts that justify pushing it to the limits. This is the right time to draw a line in the sand and commit industry resources to stopping a new war on a new medium in its infancy.

� Intermediate scrutiny as updated in the mid 1990s breaks up the burden of proof differently depending on whether the speech is commercial or non-commercial.  If it is non-commercial the government must prove that the restriction is content neutral in both language and purpose (prong 1), that the restriction is necessary to address a harm caused by something other than the content of the message or identity of the speaker (prong 2), that the restriction materially advances whatever substantial government interest was identified (as proved by evidence capable of quantifying and measuring the effect scientifically), and that the law is narrowly tailored to restrict no more speech than necessary to materially further its public purposes. (prong 4).
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